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United fctateB (ftourt of Appeals 

FOR THE SECOND CIRCUIT 
Docks* No. 74-1389 

United States or America, 

Appellee, 


Ernest Mallzia, 

Defendant-Appellant. 


BRIEF FOR THE UNITED STATES OF AMERICA 
Preliminary Statomont 

Ernest Mulizia appeals from a judgment of conviction 
entered on March 19, 1974, in the United States District 
Court for the Southern District of New York, after a three 
day trial before the Honorable Constance Baker Motley, 
United States District Judge, and a jury. 

Indictment 71 Cr. 710 filed on June 26, 1971 charged 
Ernest Mallzia and Joseph Malizia in Count One with the 
sale of 915.4 grams of heroin, and in Count Three with 
conspiracy to sell heroin and cocaine and in Count Two 
charged Ernest Malizia with the sale of 995 grains of cocaine 
in violation of Title 21, United States Code, Sections 173 
and 174. Superseding indictment 74 Cr. 150 was filed on 
February 11, 1974 and charged the same defendants wdth 
the same crimes charged in Indictment 71 Cr. 710. 
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Ernest Malixia was 
when he was arrested. 


a fugitive until December 18, 1973 
Joseph Malixia is still a fugitive. 


74 ra !!l aliti “ 0n CoDnt Two of Indictment 

l* ^uarv TZ!? °! Fehruar y 13 > 1974 and concluded 
guilty * 7 15 ’ 1974 ’ Whe “ 016 jury retnrned a verdict of 


or mSSszazEz h>wn * f * ,, ' d * -« 


Stotimsnt of Facts 

i eVide “ Ce Et trilU that on Pebruarv 17 

JL “£*£"* ftPpr ° Ximatel l r 996 gramsTf co’ 

Oeratenfoiw infomant of the government, Stanley 

Geistenfeld, also known as “Boom Boom”, at Christine^ 

Luncheonette, 349 Pleasant Avenue in Manhattan. ^ 

Gerstenfeld had disappeared and could not be located bv 

^mcif th^ 6 ^ U °f ** Ul &t ** trU1 which took place 
almost three years after the commission of the crime The 

^vernment's evidence thendore consisted ^ of tte 

testunony of seven federal and state narcoticsl^nts who 
had observed the sale take .. "S* 5 * 11 " who 

~ £ l*£z'z: 

With 116,500 to make the purchase until after the sale 
when they received the package of cocaine from him. The 
g ivernment also introduced evidence that Malixia had fled 

z iTr? ie , *■»"* - * —£t rZZ 
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apprehended on December 18, 1973. Further evidence of 
Malizia’s consciousness of guilt consisted of hiH adoption of 
a physical disguise and his use on at least two occasions of 
false names while he was a fugitive. 

A. The Suppression Hearing 

On December 5, 1971, Maliziu was arrested in Rockland 
County on an incident following a traffic charge. At the 
time he claimed his name was John Conite and carried 
false identification papers in that name. On that occasion 
he made bail and fled within a few hours, before the police 
had determined his true identity. On December 18, 1973, 
when he was finally arrested by narcotics agents he carried 
identification papers in the name of Harry Luppes and 
claimed that was his own name. 

Prior to trial a suppression hearing was held to deter¬ 
mine whether Malizia’s statements to the Rockland County 
Police that his name was John Conite, and to Federal nar¬ 
cotics agents that his name was Harry Luppes were ad¬ 
missible. Judge Motley found that both were admissible 
because both followed lawful arrests based on probable 
cause. 

B. The Government's Case 

1. The sale of 995 grams of cocaine by 
Malizia 

At 6 p.m. on February 17, 1971, Group Supervisor 
Leonard Vecchione of the Federal Bureau of Narcotics and 
Dangerous Drugs (B.N.D.D.) met with a group of Federal 
and State narcotics agents at B.N.D.D. headquarters in 
New York and instructed them to take up surveillance loca¬ 
tions at 8:00 p.m. in the area of Christine’s Luncheonette, 
349 Pleasant Avenue in Manhattan. Vecchione and Senior 
Investigator Edward Kayner of the New York State Police 
then proceeded to the area of Park Place and Church Street 





and met with the government’* informant, Stanley Gersten- 

e i vh ; w :^ kDOWn to them b * the nickname Boom- 

fnTv ilOH De ^ 8earthed Qer * te,lfeld Mid found 

to Intel k J 10 C0Dtraband - Ge«tenfeld was inatructed 

hh!! , .!* ° f 8 8tate Police ^dercover taxicab 
driven by State Police Investigator George Oroaa and 

Vecchione handed Groan a paper bag containing $18 500 

K ‘ he t , alk '“ b to Chrl '“ i "''« Luncheonette. 

B N n n r . K * J “ l ' r " an “"““rked police vehicle and 
B.N.D.D. Agent John Mai tv l„ . eecoml vehlcl< . fo|| 

Gro« end Qermenfdd In the taxicab to the are. o“ 
tinea Luncheonette. At no time on the ride to Chriatine’a 
Luncheonette did Geratenfeld leave the taxi (Tr 16 25 
152-158, 225-226, 253-257).•• ® 28 ’ 

At approximately 9:15 p.m. the taxi arrived in front of 

atenfeld e the Che °h o ette ‘ Investi « aU>r G ™« handed Ger- 
atenfeld the paper bag with the $16,500 advanced govern- 

S Sin“ T Ger8 ^ nfeld * ot out ot the taxi and en- 
tered Christine a Luncheonette. The luncheonette was lo- 

cated down a few steps from the level of the sidewalk and 

* a,ge Sla “ window8 both aides of a glass door 
Because it was well lit the entire inside of the luncheon^te 
was clearly visible through the glass to the agents liking 
in from the outside. A serving counter ran from fron£ to 
back, perpendicular to the street on the left side of 
■tore. Standing alone behind the count* Idfthe lj„ 
cheonette waa Erneet Malixia. Grom, .. tc hed ,Z> “e tari 
a. Geratenfeld approached Halida and handed him the bL 

tZZ ! lk Ua 'f‘ *—"*»• the * 1 hag* and 

_through it, appearing to count the bills. 

* The taxi had been kept locked in > d „ 

garage before being used to pick ud Cer«fpn# j®,* 5 * P * rkin * 

no contraband. The records of the H COnUined 

trial (GX 1 and 11 ). References to .‘G? ‘" trodUCed at 
Exhibit, at trial. to GX are to Government’. 

** References to “Tr.” are to pages in the trial transcript. 






At this moment, Vecchione and Earner stopped their 
vehicle for a moment In front of the luncheonette beside 
Gross’ taxicab and watched also as Malizia counted the 
money. A minute or so later Vecchione and Kayner drove 
off and Gerstenfeld came out of the luncheonette, spoke 
through the window of the taxi to Gross, and returned to 
the luncheonette where he sat on a stool in front of the 
counter. Gross waited in the taxi in front of the lun¬ 
cheonette acting as if he were filling in a taxi trip sheet, 
and saw Malizia walk around from behind the counter, 
with a yellowish package in his hands. Malizia lifted up 
the back of Gerstenfeld’s three-quarter length leather Jacket 
and stuck the package inside Gerstenfeld’s belt in the small 
of his back and pulled the jacket down over the package. 
Gross then drove the taxicab away from the front of the 
luncheonette (Tr. 25-29, 159-164, 257-258). 

A few minutes after the taxicab departed, Agent Maltz 
who had been stationed on foot across Pleasant Avenue 
from the luncheonette saw Gerstenfeld leave the luncheon¬ 
ette and walk south on Pleasant Avenue to the corner of 
118th Street. At the corner, Gerstenfeld turned and walked 
west on 118th Street. As Gerstenfeld, walked down 118th 
Street, he was kept in constant surveillance first by Lieu¬ 
tenant Pinto, then by Investigator O’Leary, and finally by 
Senior Investigator Mahoney, all of the State Police. When 
Gerstenfeld reached the corner of 118th Street and First 
Avenue in sight of Investigator Mahoney he hailed a pass¬ 
ing taxicab and proceeded to 86th Street and York Avenue 
followed closely behind by Agent Malta who had driven to 
the corner where Gerstenfeld entered the taxicab. At 86th 
Street and York Avenue, Gerstenfeld met Investigator Gross 
and entered Gross’ taxicab which was waiting on the street. 
Gross drove Gerstenfeld to 89th Street and York Avenue 
where by prearrangement they met Vecchione and Kayner. 
Vecchione entered the hack seat of the taxicab and received 
from Gerstenfeld the yellowish package (GX 2-5). Subse¬ 
quent analysis by a government chemist determined that 
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l * * a ? agft COntamed approximately 995 grama of cocaine, 
fn w ? m0 “ ent Geretenfeld left Christine's Luncheonette 

* T 1° A m ° ment he arrived h * ** at 86th Street 
York Avenue and met Groaa, Geratenfeld was under 
conatant surveillance by the agenta and they testified he did 
not receive the package of cocaine during that ueriod tax 

311 3C 0) ^ 35 ’ 184 ' 167, 227 ' 231 > 258-261, 301-309, 338-341, 

Meanwhile, ten minutes after Geretenfeld left the lun 
cheonette Malixia cam. out the uurtJUZ “d £ 

“ “ 8t ” se ‘- At the corper he turned west and went to 

M2 i* ?!"* P °f tl * C wlth Ne *’ Yo1 * Uce. K DBB 

262, parked b, the curb* He opened the trunk, plnced a 

brown paper bag which appeared to be the paper b£ .Mch 
309 311,^1.3^) luncheonette (Tr. 28-31, 269 360, 

2. Malizio's flight to avoid arrost 

to **- W1 - ** eDt - •‘tempuat 

“' “1“*“*^ *" New y “ rt City to arreat him. How- 

VZl “ 0t 1 “ c,,e Wm the ««t evening in New 

York City or at hie houae in Nanuet, New Tort. Early 

ar? sastas ^ 

by •-»» «- 

trneat Malirl.’, brother and co-deLd.nt, »hfcb ‘bf-lSS 

Wat. (Tr. 8326-3881). The .ub^uent ’o^^," 0 ^^,'^ 

h,n o,r w -"" - —; 


• f- 
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Thereafter State Police Investigator Koran maintained sur¬ 
veillance at Malizia’s home steadily for three weeks and 
Malizia did not return home. Over P'e next two years dif¬ 
ferent teams of agents returned to Malizia’s house on a 
regular basis and maintained surveillance for eight or ten 
hours at a time, but were unsuccessful in locating him. 
Agents also maintained surveillance of Malizia’s home and 
the homes of his relatives during Christmas and Thanks¬ 
giving, 1971 and 1972, but at no time did Malizia appear 
(Tr. 389-398, 399-400), 

3. Malizia'* use of false names while a fugitive 

At approximately 2:00 a.m. on December 5, 1971, Deputy 
Sheriff Francis Butrico of the Rockland County Sheriff’s 
Office stopped a vehicle for operating with faulty head¬ 
lights while be was on duty on road patrol on Route 303 
in Rockland County. The driver of the car identified him¬ 
self as, and produced identification for Joseph Cerone. The 
passenger, later identified as Ernest Malizia, said he was 
John Conite and produced a driver’s license in that name 
(OX 13). After Butrico determined that Cerone’s license 
was a forgery, both men returned with Butrico to Sheriff’s 
headquarters where an altercation occurred and Conite 
(Ernest Malizia) and Cerone were arrested. Ernest Malizia 
also had with him at the time a selective service card in the 
name of John Conite (OX 14). Subsequently both men 
were photographed, fingerprinted and arraigned.* Both men 
promptly made bail and neither returned to Rockland 
County Court as required.** Butrico identified Malizia in 
Court as the man who had said he was John Conite and 
this was confirmed by an examination of the Rockland 
County photograph (OX 15) (Tr. 401-412, 414-416). 

* Malizia also signed the fingerprint card as John Conite (GX 
16, 17). The photograph of Malizia that night showed him with 
a mustache and with his hair worn very differently in 

court. He had no mustache on February 17, 1971 (GX 16- 
Tr. 260). ’ 

Additionally, Butrico said that neither man ever returned 
to the Sheriff’s office to pick up the car, In which they •■’ere 
driving that night. 
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Avenue in the Bronx recognised J ° hn80n 

* 1 «■ <*"«** Kglatered to H«r^i,„X C»‘' ln ® 
proved Malinin «„,, L “f£. They ap. 

licenseTn*thtTaam^^f Han ^ ageDt8 “ driver ’« 

-— ntroe - 

C> Th# D«f«ns« Com 

testified that he had owned rhriaHna>> T * eters 

until Ju^e 28 1971 when h , , B Lunch eonette in 1970 

«»«h« or hto XL^dt.f 'r tMUomU - H * -« 

to 10:00 or 11 m nT ■ luncheonettefrom0.-00A.M. 
mid l. i, i l ' P‘ m ‘ ever yday except some Sundays Ho 
"aid he had known Ernest Malixia and his h^u * 

tomers at the luncheonette, that he never ^ “ CM ' 
luncheonette to Ernest Malisia, that ErnelTMaiwl “** 
was allowed behind the counter of the T! u * neVer 
that it was difficult to see into thl ,* } nnch *>*«**, and 

counter r l\^r d £ 

zz? t ™T’Zr W 2C*:rr 

*«twi y the tom. her hueband'e (Tr. 442-460, i 

I. Peter - ~— 

in the luncheonette on February 1 7 °j' 9 ^ nl '' g Enie,t “ullaia 
•“<* been In the luncheon.!^ {£* *£ "VT' “ M * JUi * 

*•* <>« »•« pool tire that Erneet Mnllri f r * “ Mwer “ J 
Inncheonette on February 17 107 , „ "* not ‘he 

records of who came to th* l*. J 1, th0URh he ke Pt no 

»» *P«*ial rojrL^llZlTZ T “f a- 
days and had not been asked afcout^h!# d < J fr °“ other 
before the trial (Tr 484 4S<n t hat day unt il the day 

«r J 

not know whether Mali*i a was in th7u u 971 80 8he did 
or not (Tr. 468486, 496-497). uncheonetfe that day 


ARGUMENT 


POINT I 

Malizia was not denied a fair trial by the im¬ 
proper admission of prejudicial testimony. 

Ernest Malizia contend* that hi* conviction should be 

reversed because the jury heard: (a) testimony that while 

Htanley Gerstenfeld, the informant, worked with Agent 

ecchioi.e he had told Vecchione that he would never 

68 V ln * be ca * ,eM on which he was working) be- 

ol^H u" ,e “ r ° f ki,,ed 5 < b > »‘e»«on of an 

peation blanker and (c) a suggestion that the Hureau 

of Narcotics had access to a copy of Malika’s fingerprints. 
Manilas arguments are without merit. 

A. The informant's fear 

Malizia argues in effect that Judge Motley abused her 
discretion in admitting the evidence of the missing inform 
ant s state of mind as an explanation for his unavailability 
as a witness.* He claims that the testimony was extremely 
prejudicial and had “virtually no relevance to the issue 
of the failure of the Government to cull [the informant]” 
Hrief p. il) To the contrary, a satisfactory explanation 
as to why the Government had failed to produce its -wn 
paid employee who it claimed had purchased the narcotics 
from Mali zia was absolutely critical to the Government’s 

* Malizia does not contest Judge Motley’s ruling that the 
sU^ment was not barred by the hearsay rule “since it was 
limited to bringing out the informant’s state of mind” (Tr. 48-44) 

V v T 220 F2d 569 ’ 664 (10th Cir. 1965);' 

Mattox V. Newt Syndicate Co. 176 F.2d 897, 903-904 (2d Cir ) 

cert, denied, 838 U.S. 868 (1949 ); see also Cate V New Fori 

Central Railroad Co., 329 F.2d 986 (2d Cir. 1964); VII Wigmore 
Evidence § 1790 (3d 1940). wi»more, 
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case.* While proof of un unsuccessful search for the in¬ 
formant might, as Malizia suggests (Brief, p. 10), have 
enabled the Government to avoid au unfavorable charge to 
the jury, it would in no way have weakened defense argu¬ 
ments disparaging the sincerity of efforts to find the inform- 
ant, suggesting that the informant's testimony would not 
have supported the Government's case, and urging that his 
absence alone raised a reasonable doubt as to the defen¬ 
dant’s guilt (Tr. 519-521, 530). 

Because of the natural adverse inference which arises 
when a party fails to call a witness who might ordinarily 
be expected to give favorable testimony to his cause, judges 
are properly invested with broad discretion to permit such 
party to explain away the harmful inference: 

[T]he party affected by the inference may of course 
explain it away by showing circumstances which 
otherwise account for his failure to produce the wit¬ 
ness. There should lie no limitation upon his right 
to explain, except that the trial judge is to be satis¬ 
fied that the circumstances thus offered would, in 
ordinary logic and experience, furnish a plausible 
reason for non-jnoduction” (emphasis in original). 

2 Wigmore, Evidence §290, at 178 (3d ed. 1940). 

•Judge Motley expressed this point as follows: 

“The next question is whether bringing out (the inform¬ 
ant’s state of mind) is nevertheless so prejudicial as to 
outweigh its probative value. It seems to me that because 
of the importanc of the informer in this case, that is, 
he is the actual purchaser of the narcotics, why he isn’t 
here is very important. 

“Unlike most of these cases where the purchaser is a 
Government agent, and he testifies as to having made the 
purchase, here we have an informant who told the agents 
that he is afraid to testify. He is the one who actually 
made the purchase. So. as I have said, the question is 
whether this information that he is afraid to testify because 
of fear is so prejudicial as to outweigh its probative value. 

It seems to me it has very high probative value under 
the circumstances of this case’’ (Tr. 44). 



In upholding the receipt of testimony concerning the ill 
health of a Government witness and the introduction of the 
subpoena which had been served on him, the Eighth Circuit 
bus stated: 

“It would present an anomaly in the law if, while one 
party may comment upon the absence of an opposing 
party’s witness, ... the opposing party were not 
per..utted to introduce evidence to excuse the absence 
of such witness.” Schumacher v. United Staten, 216 
F 2d 780, 787-788 ( 8th Cir. 1964), cert, denied, 348 
U.S. 961 (1966). 

See also, United Staten v. Mci'ankill, 481 F.2d 856, 867 
(8th Cir. 1973) (citing the passage from Wigmore excerpt¬ 
ed above, defendant’s conviction reversed because court re¬ 
stricted his ability to explain the non-production of a pre¬ 
sumed favoralde witness); Cane v. New York Central Rail¬ 
way Company , 329 F.2d 936. 937 38 ( 2d Cir. 1964); Com- 
monwealth v. Costello, 119 Mass. 214 (1876) (no adverse 
inference where the missing defense witness had been 
threa.ened by the prosecution on a collateral charge and 
had fled the jurisdiction). 

Thus it was clearly pro|K*r in the present case for the 
Government to introduce testimony to explain why the 
informant was unavailable for triai. The Government’s 
explanation consisted tirst of the fact that agents had looked 
for the informant when they realised the Malizia trial 
would be held but had not been able to locate him (Tr. 41- 
42).* This explanation, however, went only part way, 
since it provided only confirmation of the fact that he 
was not there but no explanation of, or reason for his 
absence. That the Government had looked for the inforin- 

* The agents' attempts to locate Malizia were the suH«ct 
of extensive cross-examination cf Agent Veccnicne (Tr 70 
107-109). ’ 





ant but had not found him did not effectively foreclose the 
issue to the defense, because if the informant was working 
for the Government (as the jury of course knew he had 
been), then it was not readily believuble that the Govern¬ 
ment could not find him. The credible and the truthful 
explanation for his not lieing found was that he did not 
want to be found because he feared testifying. Therefore 
only by testimony showing that the informant did not want 
to be found could the Government defend against the draw¬ 
ing by the jury of an unfavorable inference. 

In addition to understating tne ini|>ortance of the evi¬ 
dence of the informant’s state of mind, Malizia also over¬ 
states its prejudicial character. The informant’s fear of 
being killed was a general statement and was not articulated 
as a fear of Ernest Malizia. The jury heard during the 
cross-examination that the informant had worked for Vec¬ 
chione on other cases for at least four months prior to 
making the purchase from Malizia. Nothing about the 
statement pointed to Malizia as being a potential killer.® 
Rather the statement was directed to the informant’s fear 
of testifying for the Government in any case in which he 
had been an informant.** 


Moreover, far more prejudicial evidence of the tenor 
here at issue has been held admissible when it was similarlv 
explanatory of the presence or absence of other testimony 
in a trial. In United Staten v. Cirillo, 468 F.2d 1233 (2d 
Cir - 1972 > the conrt held it was proper for a witness to 

. Wa * made C : en C,earer on ^-examination of 
ecchione by Mahzias counsel. Vecchione specifically stated that 

the informant had never told him nor had Vecchione heard from 

(Tr. *69-71 ) h Ern * 8t MaliZ ‘ a W “ tryin * to kUI the infor “*nt 

** Furthermore, it is unlikely that this stat~~«nt by the in¬ 
formant surprised any of the jurors, since it to sav that 

most New Yorkers realize that being an inf Mt in the nar¬ 
cotics trade is a dangerous business. 
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dlf T T mn he httd “ ot aH 8erioUH, y implicated 
defendant during prior interviews with BNDD agents 

and before the grand jury as he had done at trial was 

fh 1 w" told at the time bj third ***«* that 
f he did so the defendant would have had him killed See 

Ber ' jer ’ m F 2d ,i80 - 683 ’684 (2d Cir 
1970), cert denied, 401 U.8. 962 (1971); United States v 

Franzese, 392 F.2d 954, 960-901 (2d Cir. 1968) vacated 
on other grounds, 394 U.S. 310 (1969); United 'states v 
Scandtfia, 390 F.2d 244, 260 (2d Cir. 1968). I n Cirillo the 

fhe^Drww* !° defendant wa * obyionsly greater than in 
the present case because it was stated that it was Cirillo 

FrienrM ° *' OU,d huVe ^ the ^ness ^Uled. As Judge 
*" * e U1 Franze « c ' 392 F.2d at 960, “While 

rehabilitation of this sort may well have a spill-over effect 
e process ts essential to development of the truth and re- 

'“‘f 1<e P,,,,<,d ° n ,ri “' jnd «P» preTent u.,fai r 

tactics by the prosecution.”* (Emphasis supplied) 


Finally, even should it be determined that Judge Motley 
abused her discretion in admitting the statement, its ad- 
mission was harmless because the rest of the evidence 
^mst Malisia was overwhelming. Chapman v. California, 

‘m«ni n • ? I 5 HarrUUjton v - California, 395 U.S. 250 
I960); United States v. LaValle, 415 F.2d 150 (2d Cir 

It! / ’ t eme<1 ' 397 UA 951 (1970 ^ i *«*•** v United 
***"’ 40 6 F2d 741 (» «r. 1969). Seven agents testified 

nrirr i WlRm0 ? 8 * r ? ,,0n8 f ° r a,,owin * 8uch testimony to explain 
prior inconsistent statements are similar to hi. reason, for allow 

IxLted n hy , “ Witne “ who8e testimony would be 

pected be favoraole to a particular party was not produced. 

[An] “impeached witness may always endeavor to explain 
away the effect of [a] supposed inconsistency by relatina 
whatever circumstances would naturally remove it” 3A 

Wigmore Evidence 1 1044, p. 1062 (Chadbourn rev! 1970) 
(emphasis supplied). ’ 



that they had participated in the surveillance of the sale 
of February 17, 1971. Three saw Malizia and the informant 
together in the luncheonette and Malizia counting the money. 
One saw Malizia hand the informant the package. Four 
saw Malizia take the bag of money to the trunk of his 
car. Others surveilled the informant throu hout the eve¬ 
ning and determined he met with no one ei.e who could 
have sold him the package. In addition, Malizia fled 
shortly after the commission of the crime and used at least 
two false names and disguised his appearance while a 
fugitive to avoid being apprehended. Finally, it was obvious 
that Malizia’s witness Henry Peters was ready to lie to 
save Malizia when he remembered for no reason that Malizia 
was not in the luncheonette on February 17, 1971. Malizia's 
counsel told the jury in his summation, “if you don’t beMeve 
Henry Peters, then you must convict.” Since Peters’ testi¬ 
mony was so clearly fabricated, this was what the jury may 
have done (Tr. 523). 

B. Operation Flanker 

Malizia next contends that the government twice pur¬ 
posefully elicited testimony over objection by defense coun¬ 
sel that Malizia was the target of “Operation Flanker,” 
that this testimony was designed to prejudice the jury and 
establish that Malizia's was a big case involving important 
criminals, and that liecansc of this testimony the conviction 
should be reversed. An examination of the record and the 
context of the use of the term Gyration Flanker shows 
that none of these contentions are true. First, the reference 
to Operation Flanker was not objected to by defense counsel 
at any time. Second, the testimony was not purposefully 
elicited by the prosec :tor to prejudice Malizia. Third, Mali¬ 
zia suffered no prejudice from the remarks since the refer¬ 
ence added nothing to the existing testimony and did not 
imply that Malizia was the target of a “big case involving 
important criminals.” 




. f. “ DectlOD wIth Paving that Maliziu had been a 
fugitive it was necessary to show that among the way* 
Mulizia might have l»ecome aware of the fact that he was 
being nought for arrest by the agent*, Parting the night of 
February 24, 1971, wan that an automobile in which the 
a r^ U T ted MaHzia mi « ht ** b ut wan not, had been 

had a,,Vi8e<, the drivep > Mallzia’g brother 
John that they were looking for Malizia. To prove this 

point Investigator Gross was asked on direct examination 
whether he had been involved in the attempt to locate 
and arrest Ernest Malizia that first night. Gross said he 
had located the particular automobile that night in which 
U was thought Ernest Malizia might be, but John Malizia 

^ ^zTL;i: ehk,e ' DurinB thi “ 


“Q. What brought you to John 
A. Well, the night of the Operation 
“Q. What brought you to John 
vehicle he was operating. 

“Q. What about this vehicle? 
ing, what about that vehicle? A. 
one of the Mulizias and we were , 
that Ernest Maliiia might come 
that vehicle (Tr. 168j.” 


i Malizia exactly? 

Flanker- 

Malizia? A. The 

Generally speak 
It was owned by 
awaiting possibly 
out and operate 


U«rl, tl". .nadvertent reference to Operntlon Pi.nker 
under the clreumntnncea would have meant nothin* to the 

J “2. r “ ere f ‘ Ct tb,t “ P ° llc * involving a 

inuber. of arreate, haa apparently been referred to bv a 

d °“ "°' lmpl > “ «* with important 

*It was also brought out on cross-examination of Investiira 

Grou ftnd that John Malizia waa arrested that niihV 

n't on a narcotics violations, but for interfering*!! * h ’ 

mental administration when agents attempted to seize thT'car 
hewas driving and he wouldn't get out of the * (Tr 169 3 26 - 
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The second reference to Operation Flanker was even 
letw significant. The attempts to locate Malizia and the 
arrests on February 24th, had been explored by defense 
counsel on cross-examination of Investigator Pinto in an 
effort to persuade the jury that since the Government was 
also trying to arrest Joseph Malizia that first night and 
uad ended up arresting John Malizia as well, the Govern- 
ment must not have been certain that it was Ernest Malizia 
who had been , n the luncheonette and sold the cocaine but 
might have thought it was one of his brothers, Joseph or 
John (Tr. 323-326). It was. in short, thought by defense 
counsel to be a favorable point for Malizia that his brothers 
had also been involved that night, and further, that Pinto 
was a good witness with whom to explore this issue since 
Pinto had not positively identified Malizia from the night 
of the sale. Following this cross-examination, on redirect 
examination, the following exchange occurred between Pinto 
and the prosecutor: 

“Q. Do you know what happened on February 24 
and 2o? A. It was an operation of the federal gov- 
eminent called Flanker, that is the night they brought 
it down, the night of the 24th. 

“Q. By brought it down, what do you mean’ A 
arrested the various defendants and seized the auto-' 
mobiles’’ (Tr. 329). 

Again the reference to Flanker was passing, and not 
dwelled on in any way designed to prejudice Malizia, nor 
would the jury necessarily have concluded anything more 
from the reference than they already knew: that a'number 
of defendants were arrested that night, among them Mali- 
zm s brothers ( a point stressed by the defense) and possibly 
others involved with the informant, Gerstenfeld, (also a 
point stre ssed by the defense since it was the defense 

. * Pin . t0 ' 8 Portioning in relation to the luncheonette the night 
the sale was such that he could not see into the luncheonette. 


( 
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St’SEJi*? >“« to work 

° r • — 1 *- * 

references, surely th er e »ln or L natUPe ° f thc 

a government witm «*’ comment that h * 1974 , Where 

^Organized Crime Division of the F.BJ." aTn^ain 


C. Malizia's fingerprint card 

S”„ h ;r „rr t, 

WhiCh Ma,izia ’ 8 ’ 

5 ? f 1 ~ 

e :;r:7 ^ 

defendant, helped him fa, ‘ r ° ,U pre J uditl i>g the 

without merit! ’ n<l ' he e0ntent,on « accordingly 

dtly prej^dki°al C h^ r ^^ VJ 7 en ^ 1 |.* 1 *^ '" t h“ bri * f invo,ved wh¬ 
ence to a code word, ii United Statue *” incidenUI ™fer- 

(7th Cir. 1978) the prlcl r Mk ^ th !T’ 486 F2d 622 
in hie capacity aa an wnt aj£? ^ narcot, “ a * ent whether 
veaticationT: “he Li? , a? ,Upenri,in » * major in- 

Th. agent -id he did. The pri^u hi8 offlce ” 

wae such a file in the agents office on tL*?? T heth * r ther * 
agent said there was Marram " ? defendant and the 

United State, v Zum 4B 7 F 2 ^Si 4 “ F 2d at 62 «- * 

1971) the prosecutor specifically elicited from th ^h 6 i 6th Cir ’ 
and stressed the point three time, th ♦ ?!” ? “ her,ff witness 

of primary narco tfca targets and thl^ the de‘f J? Pt * ,,at 
that list that the de f«ndants were on 


The testimony about fingerprint h came in through In¬ 
vestigator Kayner who had examined the three wrappings 
around the cocaine for fingerprints shortly after the sale 
on February 17, 1971. Kayner testified, first, that no prints 
at all had been readable from the outer two wrappings, 
but that u partial print hud lieen removed from the inner¬ 
most plastic bag, and, second, that the partial print from 
the innermost bag had been compared with known parts of 
Maliria’s but was not his.* 

It is clear that the reference to the fingerprint card 
helped the defense. Had the testimony simply been that 
a partial fingerprint hail been detected but could not be 
identified, the jury could still speculate that the partial 
print was that of the defendant. By adducing evidence 
that the partial print had lieen compared to E--.est Mali- 
zia’s and found not to be his, the Government foreclosed 
such speculation adverse to the defendant. Defense counsel 

* Kayner’s direct testimony on this subject is m follows: 

“Q. Did you find any fingerprints of any kind that 
could be read on the masking tape? A. No. 

“Q. Did you find any fingerprints of any kind that could 
be read on the inside plastic bag? A. No. 

“Q. On the innermost plastic bag did you find any- 
thing? A. There was a partial print which I thought 
possibly there might be enough points to come up with 
something. 

“Q. What did you do with that? A. I took this Lag 
and brought it to K Troop Headquarters in Hawthorne, 
New York, and gave it to Investigator Lind. 

"Q. Did you take comparison fingerprints with you? 
A. I brought three cards with me from the Federal Bureau 
of Narcotics. 

"Q. Was among those cards Mr. Malizia? A. Yes, sir. 

“Q. Did he compare, if you know, the fingerprint on 
the Malisia card to the fingerprint you had found? A Yes 
sir. 

"Q. Was he able to make a comparison? A. He told 
me negative, no comparison (Tr. 266-267). 
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oUrtoart, ret-ogai^l ihe value „r , hta Not onlv 

did lie refrain frum objnvtlng, he vlguroualy explored and 
exploited the imue both on crosH-examinutiou (Tr. 270 78) • 

•Cross-examination of Kayner: 
orint?" J 0U r *5* lrentleman that submitted the Unger- 

stjl ^ 

somebody else’s fingerprints, isn’t that correct? A. Yn, 

th ,' .f T 16 * 1 , ”*! ilia ’ 8 fln * er Printa were checked against 
that partial print, isnt that right? A. Yes, sir. 

"Q. It came back what we call negative? A. Yes, sir 

. 2J- other words - n ° identification of Ernest Malizia 

a. .Xr* “ “•* p * rti * 1 ***■ “ * h ** 

“Q. But you didn’t only submit Ernest Malizia’s fin- 
Sr'JUrtT*' rcir ° th " P “ Pte * " n '" rpr, ” u ' I* that 

.uZJzrzsz John *• • 

‘Q. John and Joseph Malizia, is that correct’ A 
Cou dbeJne. Mi,h, be. I don't know ZTL. 

Q. Did you see John Malizia on the night of February 
17 when you were in your vehicle? A. No, sir. 

r „ " Q , , ? Did J OU — Jo “P»> Malizia on the night of Feb 
ary 17 whan you were in your vehicle? A. No, sir. 

. " Q - I 1 y° ur decision to submit John Malizia and 

JMeph Malizia s fingerprints for comparison check? A. No, 

Q. You were told to do so by Vecchione? A. I be¬ 
lieve so. 

Th l?“, rp0 “ ° f ""prints i. for identification, 
is that correct? A. Yes, sir. 

“Q. The surest form of identification known to man 
today? A. I would say so” (Tr. 270-278;. 
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and in summation (Tr. 517).•* 

MaliaiaV reliance upon United States v. Harrington, 
490 F.2d 487 (2d Cir. 1973) is unavailing. There this 
Court reveraed a oonviction because front and aide view 
mug-shots of a defendant were received in evidence in auch 
a manner aa to accentuate an implication of a prior crim¬ 
inal record. In addition the portion of the mug-shot, which 
contained markinga depicting the post-arrest circumstances 
of the taking of the photographs had been concealed bv 
tape in a “grossly incompetent fashion.” Here, by con¬ 
trast, the demonstrative evidence was never introduced at 
all. The only reference to fingerprints was verbal, not 
visual.* ’ 


Moreover, a passing reference to the government’s pos¬ 
session of a defendant’s fingerprints is far from inherently 


** Summation by Malizia’s counsel. 

“And then we have the issue of fingerprints. They 
submitted that package, one of the packages for fingerprint 
analysis. You heard the agent testify it came back negative. 
Negative means Ernie Malizia’s fingerprints were not on it. 

But they didn’t just submit Ernie Malizia’s fingerprints 
for comparison, they submitted John Malizia and Josejh 
Malizia. Well, the agents saw the package transferrei 
irom Ernie Malizia to Stanley Gertaenfeld and Gross testi¬ 
fied he stuffed it in his back. How come they are now 
making comparisons with the fingerprints? I mean, are 
they trying to find out who actually transferred the pack¬ 
age or do they know?” (Tr. 617). 

* Malizia cites no case where a reference in testimony before 
a jury to the prior existence and possession by the government 
of a fingerprint card of the defendant was even raised as a ground 
for reversal. In the 31 cases which Malizia cites in connection 
with this point, only three cases (none of which are Federal cases) 
concern the po^aible prejudice of fingerprint cards. In each of the 
three cases, tho actual fingerprint card complained of had been 
introduced into evidence and in none of the cases was the con¬ 
viction reversed. 


prejudicial. All thoMe i in i,n 11 „ 

«•<* coiwidereil y ZZZT‘ ^ ““ <l 

the ange rprinu. refe^T Til fl “K«pnnted, and 
thought to have been nhfji • ° f ^ may weI1 have been 
agency V"r, ^ IT ,he “*«■>" 'ro„, auo.be, 

rss rrr^ 3rr 
sisrrrj “ e rr^; 

2 s s ri s 

' ,Mr>1 )• it anything, references 

erninental DOKMewiioii „ i * » , erenceB «> pnor gov- 

nS? n ;: T e thej 

j z « ~ - 

forcement nuriKwies i j Uo " Wlth non-law en- 
c purpose* a* it does fingerprint files. 

rsr F rss.- - 


POINT II 

Judg* Motley'* charge was not improperly coercive 

Malizia next contends that the conviction must be re- 
verg'd because Judge Motley gave what he characterizes as 
an improper Allen charge in the originul and only charge to 
the jury. The point is entirely without merit, as a reading 
of the charge shows that it wus complete, fair tc the defen¬ 
dant, and hardly coercive. 

Malizia's complaint is that Judge Motley told the jury 
tuat the case was important and “must be decided.” Malizia 
reads too much into one sentence. Surely tha fact that in 
one short paragraph out of a twenty-live page charge, Judge 
Motley suggested that the case was important and must be 
decided does not render the charge coercive. Judge Motley 
clearly did not order thin jury to reach a verdict in this 
trial.* Moreover, she properly and fairly pointed out, as 
had both Government and defense counsel, that the case 
was important to both sides. In any event, immediately 
after her words on the subject of the case being decided 
she told the jurors not to single out any one instruction 
alone as stating the law, but to consider the instructions as 
a whole (Tr. f>74). At the end of the charge she made 
very clear to the jury that no juror should surrender his 
honest conviction solely because he was outnumbered or for 
any other reason, and further that the verdict had to reflect 
the conscientious conviction of each juror (Tr. 594-595). 

As for the case being submitted to the jury at 9:30 P.M., 
(the verdict was returned shortly after 11:00 P.M.) the 

* Indeed, even in the context of a jury which had already 
reported itself deadlocked, this Court upheld trial judge’s state¬ 
ment that “our lrw requires a retrial unless the jury is unanimous.” 
United States V. Tyert, 487 F.2d 828, 832 (2d Cir. 1978). 


case was short (two days of testimony), and relatively 
s-pw <«. «."! involving one „lc,. The Jury had * 

Tfi. pT T h “ d •**« in the evening 
<0.30 P.M. approximately) that they would .tart deUbera 

T th « «™i"(f. »o»ld be taken home by bn. if the, bad 
not reached a verdict and could return the next davT, 
continue deliberation. (Tr. 500.501). The« circum.tam.e 
including Judge Motley', induction, to the jury on being 
fir (Tr. 500, 501, 571, 590.505), „„ , h , 
inm*enc. (Tr. 574-575, 501,, „„ rmmon.Se doubt m 
575-o77) and on the credibility of witnesses (Tr. 577-579) 
w 6re entirely proper.* ' 

tb. government’ 

«d rent the Jury out for dinner. WherThOurr Su"^^ 1 " 
to W “ *" < ” ed U " minute. 

ernmenfS 1 ^ f Ud ? Mot,ey ’ , **edule did not allow the gov- 
25 inq “‘: e “ to whether it could introduce rebuttal 
,uS L"*C the testimony of Henry Peters, Malizia’. 
surprise witness. The government was giver 7n lv a few min..**. 

“ Vork City Ikendn, 

' « L ^, 1 Z r ‘e UK '. C 1 hri,l i"' - ‘ mnehmurtte in Feb- 

Jant, 1971 aa he testified he had. The first report the aovern- 

ment received from the licensing bureau was that Petera had a 

° 1 ^ r 1 ate t v5%'7 Ch “ net y ^ only u "«l « date well before 
eoruary, 1971. If this had been checked out further whlrh 
could not be done in the twenty minutes allowed by Judge Motlev 
on Friday afternoon after the bureau was closed P„t*5’ 
tmdmonv oouk. hav. hmn d,„w„ (. h.„ h^Tta^on”^ 

Another factor in determining the trial schedule ..ihx. 

«“ undmirabllity .djouminx'a .hm, d.y w.'i", SZ 
day week end was Judge Motley’s concern with what ahe con¬ 
sidered to be defense counsel’s deliberate attempts to delay the 

596-598) tha * 1 W0Uld h * Ve *° h* carri * d over the weekend (Tr. 



POINT III 


Th« •vid«nc« of Malizia's flight was proparly ad- 
mlttod to whow his consciousnoss of guilt. 

Malisia contends finally that the evidence that he fled 
shortly after the sale of cocaine to the informant, was a 
fugitive for three years thereafter, and used at least two 
false names and a disguised appearance while a fugitive 
should have been excluded because there was no evidence 
either that he fled immediately upon committing the crime 
or that he was ever informed directly of the charges. This 
contention is without merit 

As to the first point, it is correct that no evidence was 
introduced as to exactly when Malizia fled. All the govern- 
knew vas that when they sought to arrest Malizia both in 
brew York City and at his home on February 24, 1971, one 
week after the sale, ne had already fled, and so far as the 
agents were able to determine from long hours of surveil¬ 
lance, /lever returned to his home, or any where else where 
he could be located No law is cited in Malizia’s brief and 
none has been found to the effect that the government must 
prove a defendant fled within a specific period after the 
commission of a crime before it can introduce evidence of 
flight. Such a rule would le especially nonsensical #here 
the crime was, in the eyes of the defendant, unwitnessed and 
without a complaining victim. 

As to the second point, that the government did not 
prove the defendant had been specifically notified of the 
charge in this case before he fled, the law is clear that the 
government need not prove actual notice of the charge to 
the defendant. This rule is entiiely sensible because proof 
of actual notice would most often be impossible. l„e act 
giving rise to the inference of consciousness of guilt iz the 
flight of the defendant after the commission of the crime. 
The defendant’s knowledge that he 1 b being sought or has 
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ST/* “ ll,e »' *“ «™.t war- 

rant i. not a prerequisite for the admissibility of the »vi- 

dence. United States v. Ayala, 307 F.2d 574 ( 2d Cir lop/r,. 

United States v. Waldman, 240 F.2d 449 ( 2d Cir. 1957 V 

Shorter v. United States 412 F2d 428 fQth n- 1’ 

m? ; 

(1960) ’sJill . '«* . P ' 1959) ’ Cert ' denied > 362 U.8. 977 
(196°). Similariy it is well established that flight mav 

be proved by showing the efforts of the police to^tteniDt 

F 2(1*449 S rf eI lt Dt Unit€d Stat ” '• 24 P 0 

863, 866 ( 7th «, ^ ^ 34 ** 


CONCLUSION 

Th« judgment of conviction should bo affirmed. 

Respectfully submitted, 

Paul J. Cubban, 

United States Attorney for the 
Southern District of New York, 
Attorney for the United States 
of America. 

Bancboft LrmjuniLo, j«. 

8. Andrew Schavfbb, 

Assistant United States Attorneys, 

£>f Counsel. 


* Judge Motley’s charge on flight pro; ]y put the matter in 

and l ??* i 8n in8tructi °n that the significance of 
the evidence on flight was entirely for the jury to determine 

guilt if the jury found the defendant knew he had been or La- 
lieved he would be, indicted (Tr. 591 598). 
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